
~ECE~VED
CLERK’S OF~(’E

SEP 2 32004
BEFORE THE ILLINOIS POLLUTION CONTROL BOAR~ATEOF ILLINOIS

Poflution Control Board
IN THE MATTER OF:

PROPOSEDAMENDMENTS TO REGULATION OF
PETROLEUMLEAKING UNDERGROUNDSTORAGE
TANKS (35 Iii. Adm. Code732)

)
) R04-22
) (Rulemaking- Land)

)
)

IN THE MATTER OF:

PROPOSEDAMENDMENTS TO REGULATION OF
PETROLEUMLEAKING UNDERGROUNDSTORAGE
TANKS (35 III. Adm. Code734)

)
) R04-23
)
)
)

(Rulemaking- Land)

NOTICE OF FILING

DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W.Randolph,Suite 11-500
Chicago,Illinois 60601-3218

SEE ATTACHED SERVICELIST

Marie Tipsord
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W.Randolph,Suite 11-500
Chicago,Illinois 60601-3218

PLEASETAKE NOTICE that I havetodayfiled with theOffice of theClerkof
thePollution ControlBoardtheCommentsof DanielJ. Goodwin,P.E.on Behalfof the
AmericanCouncil ofEngineeringCompaniesof Illinois, acopyof which is herewith
serveduponyou.

Respectfullysubmitted,

~L/~
DanielJ. Good1~’in,P.E.
SECORInternational,Incorporated
400 BrunsLane
Springfield, Illinois 62702
(217)698-7247

Date: September22, 2004



CERTIFICATE OF SERVICE

I herebycertify that theattachedCommentsofDanielJ.Goodwin,P.E. on Behalf
oftheAmericanCouncilof EngineeringCompaniesof Illinois will be servedon the
individualson the attachedServiceList by placinga copy in an envelopeaddressedto the
addressshownwith first classpostageaffixed andmailing prior to 5:00 p.m. on
September23, 2004.

DanielJ.Good~, P.E.



GinaRoccaforte
Kyle Rominger
JEPA
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276
217/792-5544
217/782-9807(fax)

William G. Dickett
SidleyAustin Brown & Wood
Bank OnePlaza
10 SouthDearbornStreet
Chicago,IL 60603
312/853-7000
312/953-7036 (fax)

Bill Fleischi
Illinois Petroleum Marketers Association
112 West Cook Street
Springfield,IL 62704
217/793-1858

RobertA. Messina
GeneralCounsel
Illinois EnvironmentalRegulatoryGroup
3150 Roland Avenue
Springfield, IL 62703
217/523-4942
217/523-4948

LisaFrede
Chemical Industry Council of Illinois
2250 East Devon Avenue
Des Plaines, IL 60018
(847) 544-5995

ServiceList

ThomasG. Safley
HodgeDwyer Zeman
3150 Roland Avenue
P.O. Box 5776
Springfield,IL 62705-5776
217/528-4900
217/523-4948 (fax)

BarbaraMagel
Karaganis& White,Ltd.
414 NorthOrleansStreet
Suite 801
Chicago, IL 60610
312/836-1177
312/836-9083 (fax)

JoeKelly, PB
UnitedScienceIndustries,Inc.
6295EastIllinois Highway 15
P.O.Box 360
Woodlawn,IL 62898-0360
618/735-2411
618/735-2907 (fax)

KennethJames
CarisonEnvironmental,Inc.
65 EastWackerPlace
Suite 1500
Chicago, IL 60601

Michael W. Rapps
RappsEngineering& Applied Science
821 South Durkin Drive
P.O. Box 7349
Springfield, IL 62791-7349
217/787-2118
217/787-6641(fax)



Joel I. Sternstein, Assistant Attorney General
MatthewJ. Dunn, Division Chief
Office of the AttorneyGeneral
Environmental Bureau
188 West Randolph,

20
th Floor

Chicago, IL 60601
312/814-2550
312/814-2347 (fax)

Dorothy M. Gunn,Clerk of the Board
Marie Tipsord, Hearing Officer
Illinois Pollution Control Board
100 W. Randolph Street, Suite 11-500
Chicago, IL 60601
312/814-3956

Scott Anderson
Black & Veatch
101 North Wacker Drive
Suite 1100
Chicago, IL 60606

Claire A. Manning
Posegate & Denes
ill North Sixth Street
Springfield, IL 62701
(217) 522-6152

Jonathan Furr, General Counsel
Illinois Department of Natural Resources
One Natural Resources Way
Springfield, IL 72702-1271
217/782-1809
217/524-9640 (fax)

A.J. Pavlick
Great Lakes Analytical
1380 Busch Parkway
Buffalo Grove, IL 60089
247/808-7766

David L. Rieser, Partner
McGuire Woods LLP
77 West Wacker Drive
Chicago, IL 60601
312/849-8249

TomHenlacher, P.E.
Principal Engineer
Herlacher Angleton Associates. LLC
8731 Bluff Road
Waterloo, IL 62298
618/935-2261
618/935-2694 (fax)

James B. Huff, P.E.
Huff& Huff, Inc.
512 West Burlington Avenue
Suite 100
LaGrange, IL 60525

Melanie LoPiccolo, Office Manager
Marlin Environmental, Inc.
1000 West Spring Street
South Elgin, IL 60177
847/468-8855

Brian Porter
Terracon
870

40
th Avenue

Bettendorf,- IA 52722
563/355-0702

Glen Lee, Manager
Wendler Engineering Services, Inc.
1770 West State Street
Sycamore,IL 60178
815/895-5008

Joseph W. Truesdale, P.E.
CSDEnvironmental Services, Inc.
2220 Yale Boulevard
Springfield, IL 62703
217/522-4085

Monte Nienkerk
Clayton Group Services, Inc.
3140 Finley Road
Downers Grove, IL 60515
630/795-3207



Kurt Stepping
Director of Client Services
PDCLaboratories
2231 West Altorfer Drive
Peoria, IL 61615
3091692-9688

Daniel J. Goodwin
Secor International, Inc.
400 Brims Lane
Springfield, IL 62702

Richard Andros, P.E.
Environmental Consulting & Engineering, Inc.
551 Roosevelt Road, #309
Glen Ellyn, IL 60137

Steven Gobelman
Illinois Department of Transportation
2300 Dirksen Parkway
Springfield, IL 62764

Jennifer Goodman
Henlacher Angleton Associates, LLC
522 Belle Street
Alton, IL 62002

Ron Dye
President
Core Geological Services
2621 Monetga
Suite C
Springfield, IL 62704
(217) 787-6109

Erin Curley,Env. DepartmentManager
Midwest EngineeringServices,Inc.
4243 W.

166
th Street

OakForest,IL 60452
708/535-9981

Thomas M. Guist, FE
TeamLeader
Atwell-Hicks, Inc.
940 East Diehl Road
Suite 100
Naperville,IL 60563
630/577-0800

DanKing, Team Leader
United Science Industries, Inc.
6295 East Illinois Hwy 15
Woodlawn, II 62898
618/735-2411

Terrence W. Dixon, P.G.
MACTECEngineering & Consulting, Inc.
8901 N. Industrial Road•
Peoria, IL 61615

Collin W. Gray
SEECOEnvironmental Services, Inc.
7350 Duvon Drive
Tinley Park 60477

GeorgeF. Moncek
UnitedEnvinonmentalConsultants,Inc.
119 EastPalatineRoad
Palatine,IL 60067

Tina Archer,Attorney
Greensfelder,Hemker& Gale
10 SouthBroadway
Suite 2000
St Louis, MO 63104
314/241-9090

KenMiller, RegionalManager
AmericanEnvironmentalCorp.
3700 W. GrandAve.,SuiteA
Springfield, IL 62707
217/585-9517

n



RussGoodiel,ProjectManager
Applied EnvironmentalSolutions,Inc.
P.O. Box 1225
Centralia,IL 62801
P~1O/~~1 ~

01 O/.)3.J-D~).)

Eric Minder
SeniorEnvironmentalEngineer
Caterpillar,Inc.
100 NE AdamsStreet
Peoria, IL 61629
(309) 675-1658

208776v1

JarrettThomas
Vice President
SuburbanLaboratories,Inc.
4140Litt Drive
Hillside, IL 60162
(708) 544-3260

DanielCap~ice
K-Plus Environmental
600 West Van Buren Street
Suite 1000
Chicago,IL 60607
(312)207-1600

4



RECEFVED

CLERK’S OFFICE

SEP 23 2004

STATE OF ILLINOIS
R04-22and R04-23 UST Rulemaking (Consolidated) Pollution Control Board

COMMENTS OF DANIEL J. GOODWIN, P.E.
ON BEHALF OF

THE AMERICAN COUNCIL OF ENGINEERING COMPANIES OF ILLINOIS
September 22, 2004

On August11, 2004the Hearing Officer in this matterissueda HearingOfficer

Orderestablishinga 45-dayperiod for written comments,following which a

decisionwould be maderegardingtheneedfor furtherhearingsprior to issuance

of aFirst Notice by theIllinois Pollution Control Board (Board). Thefollowing

commentsaresubmittedon behalf of theAmericanCouncil of Engineering

Companiesof Illinois (ACEC-l), formerly knownastheConsulting Engineers

Council of Illinois, in responseto thatOrder. Thesecommentsarea continuation

of ACEC-I’s previouseffortsto provideconstructiveadviceandassistanceto

both the Illinois EnvironmentalProtectionAgency(Agency) andtheBoard in their

efforts to improve the LeakingUndergroundStorageTank reimbursement

program.

As I statedin my commentsat theAugust9 hearing,the Agency’scurrent

proposalasmodified by thechangescontainedin the“Third ErrataSheet”is

much improvedin comparisonto thepreviousversions,buttherearestill

significantissuesthat remainunresolved,andequallyimportant,new issues

havebeenraisedby the introductionof threeimportantnewpolicies into the

Agency’sproposal. Thesenew proposedpolicies will be addressedin these

commentsfirst, andthenadditional commentson otherissueswill be presented.
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1. Competitive Bidding. TheAgency’sproposalto allow reimbursementin

excessof the maximum lump sumor unit ratesif competitivebids from at least

threequalified biddersareobtainedmay beagood solutionto the problemof

determiningfair reimbursementamountsfor atypical situations. ACEC-l seesat

leasttwo problemsin theAgency’sproposedlanguagethat mustbe resolved

beforesuchaprovision can be expectedto work satisfactorily:

• In mostcasesit will not be practicalto expectthe competitivebidding

processto be carriedoutprior to submittaland approvalof thebudget,

given the90-120dayperiodsthattypify theAgency’sbudgetreviewand

approvalprocess. One solution to this problem would be to allow the

owner/operator’s consultant to simply identify in the budget proposal those

items for which bidding will be used and to provide a non-binding estimate

of the expected costs for those items. Once the Agency approved such a

budget, the owner/operator would be entitled to full reimbursement of the

amount of the lowest qualified bid, irrespective of how it compared with the

estimate.

• The Agencyis proposingto limit reimbursementfor theconsultant’s

professionalservicesin conductingthebidding processto only $160.

While ACEC-I cannotproposespecificpricing dueto constraintsof anti-

trust law, we hastento point out that, usingthe$90/hourratefor aProject

Managerin theAgency’sproposedAppendix E, andallowing no charges

for administrativeor techniciansupportor for suchthingsaspostage,a
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maximumof lessthan 1 .8 hourscouldbe reimbursedfor theservicesof

the ProfessionalEngineerin performingthe following tasks:

--Identifying andpre-qualifyingat leastthreeprospectivebidders;

--Preparingandissuingbiddableplansandspecifications;

--Receiving,opening,reviewing,andcompiling bids, including any

proposedalternativesto bid plansandspecifications;

--Notification of biddersof results,andawardof thecontract.

In the bestof circumstances,it is unlikely thatall of theseactionscouldbe

completedin asoundfashionwith only 1 .8 hoursof professionaleffort. In

the kind of situationwherebidding is mostlikely to beused—atypicalsite

conditionsor otherunusualcircumstances—justtheessentialactof

preparingbiddableplans andspecificationsmay takeseveralhourseffort

involving theProjectManagerandperhapsotherprofessionals,aswell as

drafting andclericalassistance.A solution to this problem would be to

allow the professional services entailed in carrying out the biddingprocess

to be reimbursed on a time and materials basis. The consultant would

have to estimate the time and expenses involved for each subcontract to

be bid out and include that estimate in the budget before the charges

could be reimbursed.

2. TheAgencyhasproposedthat reimbursementfor useof alternative

technologywill requirecostestimatesfor thatparticulartechnology,plus at least

two otheralternativetechnologies,plusconventionaltechnology. Thecostfor

3



the proposedalternativetechnologymay neitherbe greaterthanthatfor

conventionaltechnology,nor substantiallyhigherthanthat for anyof the

alternativetechnologies.This pre-supposesthatthereareat leastthree

workablealternativetechnologiesavailablefor agivensite, which maynot bethe

case. It alsoassumesthat feasibility andestimatedcostsfor threealternative

technologiescan be determinedwith sufficient certaintyto allow a meaningful

comparison,withoutcostly collection of additionalsite-specificdataor

performanceof pilot testing. It is alsonotedthat thereis no provision for taking

into considerationdifferencesin the anticipatedlengthof the remediation

schedulefor different technologies.Reimbursementof a marginallyhighertotal

costfor useof atechnologythatwill achievethe remediationobjectivesin

substantiallylesstime shouldbean availableoption. Eventhoughthis

alternativetechnologymayhavethe lowestcost,theowner/operatorshouldbe

freeto chooseaspeediertechnology. All of these concerns can be addressed

by addition of appropriate exception language to the Agency’s current proposal.

3. The Agencyhasproposedthat languagebe addedto the rules stipulatingthat

costsfor on-sitecorrectiveactionto achieveremediationobjectivesmore

stringentthan theTACO Tier 2 objectiveswill be ineligible for remediation,and

thatcertainsite-specificparametersbe determinedaspart of thesite

investigationprocessto be eligible for reimbursementfor remediationcosts. The

costsfor gatheringthis additional information would be reimbursable.
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ACEC-l endorsestheseproposedchangesin the rules. We believethepotential

costsavingsfor the UndergroundStorageTank Fundaresignificant. The useof

Tier 2 clean-upobjectivesin no way compromisespublic healthor the

environment,anddoesnot increaserisk of exposureto unsafecontaminant

concentrationsfor anyone,eitheron-siteor off-site. ACEC-I believesthe

oppositionthat hasbeenvoiced to thisproposalreflectseithera

misunderstandingof the “Tiered Approach”or unwarrantedconcernaboutthe

dominanceof perceptionover reality in thereal estatemarketplace.

4. ACEC-l hasacontinuingconcernwith thelack of cleardelineationof the

scopeof servicesto becoveredby thevariouslump sumpaymentsfor

professionalservicesproposedby theAgency.. This concernhasbeenvoiced

previouslyduringthehearings,butthe Agencyhasnot alleviatedthisconcern.

We therefore ask that the Board use the detailed information provided in

Attachment B to my earlier pre-filed testimony, as well as relevant information

from PIPE, to remedy this deficiencyin the Agency’s proposal.

5. WearedisappointedthattheAgencyhasrejectedour proposalto establisha

formal procedurefor notifying anowner/operatorin advanceof theAgency’s

tentativedeterminationto denyor cutareimbursementpaymentandfor

providing an opportunityto meetto discusstheissuesinvolved beforefinal action

is taken. While this is achangetheAgencycould makewithout regulatory

authorizationby the Board, theAgency’s unwillingnessto do socompelsusto
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askthe Boardto mandatesucha procedure.The explanationoffered by Doug

Clay of the reasonsfor theAgency’srejectionof this plan in his August9

testimony(pp. 13-14)is not convincing. Onepoint that hedoesnot addressin

his explanationis thefact thatthedeniallettersthatareissuedpresentlyoften do

not containspecificinformation regardingthe reasonsfor denial andwhat is

neededto remedythedeficiency. He alsodoesnot statewhy the120-day

reviewclockcannotbestoppedby avoluntarywaiverfrom theowner/operator,

analogousto theAgency’sroutinepracticefor severalcategoriesof permit

actions. This waiverwould allow whatevertime might be neededto resolvethe

issuesinvolved in thetentativedenial. This planwould entail essentiallyno

additionalcost,andwould greatly reducethenumberof appealsto the Board

andtheirattendantcosts.

Finally, it is ACEC-l’s recommendationthatat theconclusionof thiscomment

period,the Board shouldmoveaheadwith draftingandissuanceof a First Notice

basedon the recordasit stands.Therewill be furtheropportunityto comment

afterthatstep,andin ourview that is thebestwayto movetoward resolutionof

themanyunresolvedissuesremainingin this proceeding.
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